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1 Executive summary  
This report identifies a structural cross-border obstacle in the Danish parental benefit 
system.  
Under the Danish Consolidation Act on Entitlement to Leave and Benefits in the Event 
of Childbirth (Barselsloven), paid parental leave includes a number of non-earmarked 
weeks that are not reserved to either parent and may be freely transferred between 
parents. While Danish law permits a self-employed parent insured in Denmark to 
transfer such non-earmarked weeks to the co-parent, this possibility is denied where 
the self-employed parent is insured in another EU Member State under Regulation 
(EC) No 883/2004, thereby creating a differential treatment linked solely to 
cross-border insurance affiliation. 
As a result, families in otherwise identical family, residence, and custody situations  
are unable to make effective use of up to nine weeks within the Danish parental benefit 
system due to cross-border self-employment, potentially giving rise to indirect 
discrimination or a restriction on free movement under Regulation (EC) No 883/2004, 
article 4.1 Moreover, the compensatory mechanism under Danish law, whereby the 
Danish-insured parent may receive up to 13 additional weeks, is conditional upon the 
other parent not receiving foreign social-security benefits beyond a limited threshold. 
In practice, this condition may further reduce the total entitlement available to mobile 
families, thereby intensifying the disadvantage in cross-border situations. 
 
The obstacle particularly affects families in which one parent is self‑employed and 
socially insured in an EU Member State other than Denmark, regardless of the family’s 
country of residence, and is especially pronounced in cases involving sole custody. To 
address this, the report proposes EU-conform administrative clarification, targeted 
legislative amendments at Member State level and, in the longer term, a shift towards 
fully individualized parental benefit entitlements independent of the co-parent’s 
insurance status. These measures would restore equal treatment, remove a 
mobility-related disadvantage, and strengthen compliance with EU free-movement 
principles. 
 
 

 
1 Nic Shuibhne, ‘Reconnecting free movement of workers and equal treatment in an unequal Europe’, European 

Law Review 43(4), 2018, pp. 477–510; Allen, F., et al., Regulation (EU) No 492/2011 of the European 

Parliament and of the Council of 5 April 2011 on freedom of movement for workers within the Union 

(codification), in Immigration Law Handbook, 11th edn, Oxford University Press, 2023, section on equal 

treatment and access to social advantages. 
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2 Description of the obstacle with indication of the 
legal/administrative provisions causing the obstacle, including an 
explanation of the obstacle’s origin, nature and impact and an 
illustration of a situation in which the obstacle arises 

 
This report addresses a cross-border issue reported by Region Sønderjylland-
Schleswig, Regionskontor & Infocenter, which is an office of the Region Sønderjylland-
Schleswig.  
 
The office guides cross-border workers, businesses in the provision of services, and 
individuals exercising their right to free movement within the EU.  

 
 

2.1 Demographics in the Region Sønderjylland-Schleswig 

 
Region Sønderjylland-Schleswig spans the northernmost part of Germany and the 
southernmost part of Jutland (Denmark). It covers an area of 7.748,91 km² and has a 
population of approximately 693.625 (September 2024)2, with 469.059 residents in 
Germany and about 224.566 in Denmark.  
 
The region consists of seven municipalities:  
Denmark: Tønder, Aabenraa, Sønderborg, and Haderslev  
Germany: Kreis Schleswig-Flensburg, Kreis Nordfriesland, and Stadt Flensburg.            
 
In 2025, there were a total of 12.700 cross-border workers. Among them, 12.132 

commuted from Germany to Denmark and 568 from Denmark to Germany.3  

 

The Regionskontor & Infocenter is located in the city of Padborg, Denmark.   
 

2.2 Description of the obstacle with indication of the legal/administrative 

provisions causing the obstacle 

 

Under Danish law, parental leave benefits (barselsdagpenge) provide income 
replacement for parents who temporarily withdraw from the labour market due to 
pregnancy, childbirth, or early childcare4. While parents may, as a matter of private 
choice, agree on additional unpaid leave or alternative care arrangements, the legal 
issue in this report concerns access to publicly financed parental benefits, not the 
ability to provide care as such. 

 

Section 3 of the Consolidation Act on Entitlement to Leave and Benefits in the Event 

 
2 https://region.de/region/dk/ueber_uns/region/DatenundFaktenRegionSjSl_dk.php 
3 Press release, Antallet af grænsependlere er relativ stabilt, 24.2.2026. 
4 Consolidation Act No. 206 of 22 January 2026 on Entitlement to Leave and Benefits in the Event of Childbirth 

(the Maternity Leave Act). Kirsten Ketscher, Socialret. Principper. Rettigheder. Værdier, 4. udg., Karnov Group, 

2014. 

 

https://region.de/region/dk/ueber_uns/region/DatenundFaktenRegionSjSl_dk.php
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of Childbirth defines the personal scope of entitlement by determining whether a parent 
is covered by Danish social security legislation, including through EU social security 
coordination.5 

 

In accordance with Article 4 of Regulation (EC) No 883/2004, persons covered by the 
Regulation shall enjoy the same rights and obligations under the legislation of a 
Member State as its nationals, including in relation to access to family and parental 
benefits. 

 

When both parents are insured under the Danish social security system, they may 
access the full set of parental benefit rights available under Danish legislation 

 

The Danish system grants each parent an individual entitlement to paid parental leave. 
However, the structure of that entitlement differs for employed and self‑employed 
parents cf. sections 2 and 21 of the Consolidation Act on Entitlement to Leave and 
Benefits in the Event of Childbirth. As illustrated in Table 1 and 2, employed parents 
have a combination of non‑transferable (earmarked) weeks and transferable 
(non‑earmarked) weeks. By contrast, self‑employed parents are exempt from certain 

earmarking rules and therefore enjoy broader possibilities to transfer non‑earmarked 
weeks to the co‑parent cf. the Consolidation Act on Entitlement to Leave and Benefits 
in the Event of Childbirth sections 21(2) and (3). 

 

Table 1 

 

 

 
 

 

 

 
5 Nicolas Rennuy, ‘The general principles of Regulation 883/2004 and their outer limits’, in Pennings & Vonk 

(eds), Research Handbook on European Social Security Law, Edward Elgar, 2023, pp. 204–224. 

Parental 
leave

Mother

Father/co-
mother

Pregnancy 
leave

4 weeks

none 

Earmarked 
leave 

2 weeks

2 weeks

Transferable 
leave

13 weeks

13 weeks

Earmarked 
leave

9 weeks

9 weeks
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Table 2 

 

 
 

 

 

When a self-employed parent is insured in another EU Member State, Danish law 
significantly limits the total amount of parental leave weeks available to the family cf. 
section 21 (5) in the Consolidation Act on Entitlement to Leave and Benefits in the 
Event of Childbirth. This limitation does not arise where an employed parent is insured 
outside Denmark. In addition, access to compensatory leave under Danish law is 
subject to further conditions relating to the receipt of foreign benefits. Where the non-
Danish-insured parent receives parental benefits or other income-replacement 
benefits in another Member State beyond a specified threshold, the Danish-insured 
parent may lose entitlement to the additional compensatory weeks. This introduces an 
additional layer of conditionality which does not apply in purely domestic situations. 

 

The reduction applies irrespective of the parents’ residence, family structure, or 
custody arrangement. The decisive factor is solely that the self-employed parent is 
covered by another Member State's social security system. 

 

While Section 3 determines whether a parent is covered by the Danish scheme, the 
scope and transferability of parental leave entitlements are governed separately under 
Section 21. 

 

The rule in section 21(5) constitutes the core obstacle, as it results in fewer available 
paid weeks compared to families in which both parents are insured in Denmark. 

The effects of Section 21(5) become clear when applied to concrete family situations. 

 

Example 1 The mother is an employee in Denmark – the father is self‑employed 
in Denmark 

If, for example, the mother is employed in Denmark and the father is self‑employed in 

Parental status 

Employed parent

Self-employed 
parent

Total parental 
leave (after 

birth)

24 weeks per 
parent

24 weeks per 
parent

Non-
transferable 
earmarked 

leave

11 weeks 
reserved to each 

parent (non-
transferable)

Exempt from 
certain 

earmarking rules

Tranferable 
(non-

earmarked 
rules)

13 weeks may be 
transferred to the 

co-parent

up to 22 weeks 
may be 

transferred, 
subject to 
statutory 

conditions
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Denmark, the father, in his capacity as a self‑employed person, may transfer up to 22 
weeks to the mother, enabling her to receive up to 46 weeks of parental leave with 
maternity/paternity benefits. Including the two weeks which, also for self‑employed 
persons, are non-transferable and may be taken by the father within the first 10 weeks 
following the birth, the parents may thus jointly obtain a total of 48 weeks of parental 
leave with benefits in Denmark. 

 

 

Example 2 The mother is an employee in Denmark – the father is self‑employed 
in Germany 

In this example a family consists of two parents with joint custody and one parent is 
employed and insured in Denmark, while the other parent is self‑employed and insured 
in Germany. Although Danish law would normally allow a self‑employed parent insured 
in Denmark to transfer a broader share of non‑earmarked weeks to the co‑parent, 
Section 21(5) precludes this possibility. As a result, the family has access to fewer total 
weeks (37 weeks) of parental leave than a comparable family in which both parents 
are insured in Denmark, despite identical care needs. 

 

These examples illustrate that Section 21(5) does not merely affect administrative 
coordination but may materially affect the effective volume of paid parental leave 
available to families in cross-border situations, compared to families in purely domestic 
constellations. 

 

2.2.1 Obstacle with non-cohabitation and sole-custody cases  

 

Under Danish law, where parents do not cohabit at the time of birth and the parent with 
whom the child resides has sole custody, that parent may, upon application, be granted 
an additional nine weeks of parental leave with benefits. In addition, such a parent may 
obtain a further thirteen weeks of leave under the rules on alternative allocation. 
However, both the 13-week (section 21 b) and the 9-week (section 21 (2) and (3) 
extensions are granted only to the parent who is covered by Danish social security 
legislation cf. section 21 (5). 

In cross-border situations, this condition creates a structural limitation. Where the other 
parent is insured in another Member State pursuant to Regulation (EC) No 883/2004, 
that parent cannot transfer parental leave rights into the Danish system. As a result, 
the Danish-insured parent’s entitlement is determined exclusively within the Danish 
framework and is contingent upon specific conditions, including the absence of 
overlapping benefit receipt in another Member State. 

 

By contrast, under German law, single parents may be entitled to the full period of 
parental benefits (up to 14 months), provided that the relevant conditions are fulfilled. 
Entitlement is not determined solely by formal parental authority, but also depends on 
factual caregiving arrangements, such as co-residence and the extent of childcare. 
This difference in regulatory approach highlights a potential mismatch between 
national systems in cross-border situations, illustrated in the following example.  

 

Example 3 The mother is employed in Denmark, has sole‑custody and the father 
is self-employed in Germany.  

In this situation, the non-transferability of certain non-earmarked weeks cannot be 
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compensated by redistribution within the family. Section 21(5) of the parental leave act 
may therefore lead to a reduction in the practically available paid parental leave 
entitlement to the child’s primary carer, where the other, self-employed parent falls 
outside the Danish social-security scheme. 

 

 

2.3 Analysis of the obstacle with indication of the legal/administrative 

provisions causing the obstacle 
 

2.3.1 Background: Different transfer rules for self-employed parents 

Danish law distinguishes clearly between employees and the self-employed. Employed 
parents have 2+9 = 11 non-transferable earmarked weeks after birth, while self-
employed parents are not subject to the earmarked 9 weeks. As confirmed in a 
decision from The Social Appeals board no.7-236, self-employed parents may 
therefore transfer up to 22 weeks (9+13 weeks) of post-birth leave, enabling families 
with two Danish-insured parents to access up to 48 weeks in total. 

 

 

By contrast, where one parent is self-employed and insured in another EU Member 
State, Section 21(5) of the Consolidation Act on Entitlement to Leave and Benefits in 
the Event of Childbirth prevents the transfer of the self-employed parent’s non-
earmarked weeks to the Danish-insured parent. In this situation, only the Danish-
insured parent’s own entitlement remains available, consisting of 11 non-transferable 
weeks and the remaining weeks under Danish law, resulting in a maximum of 37 
weeks of parental leave benefits for the family. 

 

The difference between 48 and 37 weeks thus corresponds to the loss of the 
self‑employed parent’s transferable portion, which cannot be brought into the Danish 
scheme once that parent is insured under another Member State’s social‑security 
system. 

2.3.2 The obstacle: Transfer is impossible when one parent is insured in another EU Member 

State 

If the self-employed parent is insured in another EU Member State (e.g. a German-
based self-employed parent) the additional 9 non-earmarked weeks cannot be 
transferred, because Danish law only allows transfer between two parents both insured 
in Denmark. Instead, the Danish-insured parent receives 13 compensatory weeks 
(Section 21b of the Consolidation Act on Entitlement to Leave and Benefits in the Event 
of Childbirth), but this does not replace the 9 non-earmarked transferable weeks 
available to self-employed parents. The Danish-insured parent can therefore obtain 
only 37 weeks instead of the 48 weeks available when both parents are insured in 
Denmark.  

However, this figure represents only a theoretical maximum. In practice, the 
entitlement to the additional 13 weeks is conditional upon the other parent not receiving 

 
6 Decisions by the Danish National Social Appeals Board are administratively binding interpretative decisions. 

They are authoritative interpretations of Danish social-security law and are binding on lower administrative 

authorities unless overturned by legislation or the courts. 
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foreign parental benefits for more than a limited period.  

 

If that condition is not fulfilled, the Danish-insured parent may lose entitlement to part 
or all of the additional compensatory weeks, depending on the extent and timing of 
benefit receipt in the other Member State, thereby further widening the gap between 
domestic and cross-border families. 

This illustrates an obstacle in the interaction between Danish and foreign parental 
benefit systems. In cross-border situations, each parent is, as a rule, entitled to benefits 
in the Member State of insurance pursuant to Regulation (EC) No 883/2004. As a 
result, parental benefit entitlements must be assessed both independently under each 
national system and in their combined effect. 

 

This interaction may further disadvantage families, as the exercise of rights in one 
Member State can restrict or exclude entitlements in the other. In particular, the Danish 
compensatory mechanism is directly linked to the absence of foreign benefit receipt, 
thereby creating a structural tension between the two systems.  

 

Consequently, the reduction in Danish parental benefit entitlements cannot be 
assessed in isolation but must be understood as resulting from the way Danish national 
rules operate within the EU coordination framework, thereby creating a disadvantage 
for cross-border families and amplifying the restrictive effect on the free movement of 
workers and self-employed persons within the Union. 
 

2.3.3. Indirect discrimination under EU law 

In Dakneviciute (C-544/18)7, the Court of Justice of the European Union held that 
self-employed EU citizens retain their status as self-employed workers even when they 
temporarily stop working due to pregnancy or maternity, and that they therefore retain 
residence rights and access to social benefits during this period. The judgment rejects 
national practices that restrict rights for self-employed individuals during pregnancy or 
maternity, emphasizing that pregnancy-related interruptions must not reduce access 
to social protection. 
 
Dakneviciute thus confirms that self-employed EU citizens must not be placed at a 
disadvantage in their access to social protection due to pregnancy or maternity-related 
interruptions.  
 
While Dakneviciute does not concern parental leave transferability between parents, 
the judgment nevertheless reflects the broader EU-law principle that the exercise of 
free movement through self-employment must not lead to a disproportionate reduction 
in access to social protection linked to pregnancy and parenthood. 
 
The Danish rules reduce the Danish-insured parent’s benefit entitlement when the 
other parent is self-employed and insured in another Member State. 
 
This may raise questions under Article 4 of Regulation (EC) No 883/2004, which 
guarantees equal treatment for persons covered by the Regulation, since the 
difference in treatment may constitute indirect discrimination or, at minimum, a 
restriction on the exercise of free movement rights within the meaning of Regulation 

 
7 Case C‑544/18, Dakneviciute, EU:C:2019:761. 
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(EC) No 883/2004, as families in comparable situations are treated differently 
depending solely on whether the self-employed parent is insured in another Member 
State as a consequence of exercising free movement.8 This conclusion is reinforced 
by the fact that the reduced entitlement does not merely reflect a loss of transferability 
but is also partially dependent on conditions linked to foreign benefit receipt. These 
conditions disproportionately affect cross-border families and have no equivalent in 
purely domestic situations, thereby strengthening the discriminatory effect. 
 
The appropriate comparator is a family in which one parent is self-employed and 
socially insured in Denmark. In such families, the self-employed parent is not subject 
to the earmarking rules applicable to employees and may transfer the additional 
non-earmarked weeks to the other parent, allowing the family to access the full set of 
parental leave benefits available under Danish law.  
 
By contrast, families in which the self-employed parent is insured in another EU 
Member State are denied this possibility, even though the family situation, residence, 
and care arrangements are otherwise identical. The decisive difference is therefore not 
the parents’ family structure or place of residence, but solely the cross-border exercise 
of self-employment. 
 
As a result, families where one parent is self-employed and use free movement are 
systematically placed at a structural disadvantage as a direct consequence of 
exercising free movement rights within the Union.  
 
 

2.3.4. Purpose of the Danish rule and its unequal impact 

The Danish legislator deliberately made transfer rules more flexible for self-employed 
parents to ensure they can maintain their business while still allowing the family access 
to up to 48 weeks of parental benefits.9    
 
However, this policy goal cannot be achieved when the self-employed parent is insured 
in another EU Member State. 
 
Such families cannot safeguard the operation of the self-employed parent’s business, 
nor can they access the same level of parental benefits as Danish-insured families. 
Thus, the Danish rules produce a structural disadvantage for families with cross-
border self-employment. 
 

2.3.5. Discrimination in non-cohabitation and sole-custody cases 

Discrimination persists, and in some cases worsens when the parents do not live 
together or when one parent has sole custody. 
 

 
8 Eleanor Spaventa, Nicolas Rennuy & Paul Minderhoud, The legal status and rights of the family members of 

EU mobile workers, European Commission, DG Employment, 2021. 
9 L 150 Forslag til lov om ændring af lov om arbejdsløshedsforsikring m.v. og barselsloven; 

https://www.eu.dk/samling/20211/lovforslag/l104/20211_l104_betaenkning.htm; see also Dan Anxo & 

Thomas Ericson, ‘Self-employment and parental leave’, Small Business Economics, 2015 that demonstrates 

special treatment of the self-employed in maternity leave schemes. 

 

https://www.eu.dk/samling/20211/lovforslag/l104/20211_l104_betaenkning.htm
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A Danish-insured parent with sole custody can receive up to 46 weeks if the other 
parent is insured abroad (24 weeks + 13 weeks due to non-shared leave + 9 weeks 
due to sole custody). 
By contrast, where both parents are insured in Denmark, the parent with whom the 
child lives may acquire entitlements corresponding to up to 55 weeks, because a self-
employed other parent may transfer an additional 9 weeks under section 21(2)–(3) of 
the Consolidation Act on Entitlement to Leave and Benefits in the Event of Childbirth. 
 
However, Danish law limits the payment of parental benefits to a maximum of 52 
weeks per family. Udbetaling Danmark10  applies this statutory cap when administering 
benefits. Accordingly, the figure of 55 weeks does not represent 55 payable weeks of 
benefits for one parent. Rather, it reflects the total leave entitlement that may arise 
before the statutory 52-week cap is applied. 
 
In families where both parents are insured in Denmark, the excess entitlement above 
the 52-week limit can be absorbed within the family through transfers between the 
parents and therefore does not result in any practical loss. 
 
In contrast, where the non-custodial parent is insured abroad, the additional 9 weeks 
cannot be utilized because of the restriction in section 21(5) of the Consolidation Act 
on Entitlement to Leave and Benefits in the Event of Childbirth. As a result, the 
custodial parent remains limited to 46 weeks solely because the other parent is not 
insured in Denmark. 
 

2.3.6 Proportionality and justification  

 
While the objective of preventing double compensation and ensuring a clear allocation 
of social security competence constitutes a legitimate aim under EU law, it is not 
evident that the Danish approach is strictly necessary to achieve that aim in 
cross-border cases. 
 
The denial of transfer of non-earmarked weeks in cross-border situations is not 
required to prevent cumulation of benefits, as parental leave benefits continue to be 
paid by only one competent Member State. Less restrictive measures would achieve 
the same objective without placing mobile families at a systematic disadvantage. 
Such disadvantages are particularly relevant for self-employed parents, for whom the 
combination of time away from the business and reduced income security plays a 
decisive role in parental leave decisions.11 
 
On that basis, the current solution may be considered more restrictive than required to 
balance administrative coordination with the free-movement rights of self-employed 
EU citizens and their families. 
 

 
10 Udbetaling Danmark is the Danish public benefits authority responsible for administering and paying parental 

benefits and other social security benefits. 
11 P. Theunissen et al., What Makes Mothers Decide (Not) to Become Entrepreneurs?, Journal of Management 

Studies, 2025; see also Annette Bergemann & Regina T. Riphahn, Maternal employment effects of paid parental 

leave, Journal of Population Economics, 2023 
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Moreover, the conditional nature of the compensatory mechanism demonstrates that 

the Danish system already contains tools to take account of benefits paid in another 

Member State. This indicates that the complete denial of transferability for self-

employed parents insured abroad is not indispensable, as coordination could be 

achieved through less restrictive means within the existing legal framework.  

2.3.7 Conclusion 

 
The obstacles are caused by national rules in the Consolidation Act on Entitlement to 
Leave and Benefits in the Event of Childbirth sections 21(2)–(5) and section 21b, which 
allow extended transfer of paid parental leave from self-employed parents only where 
both parents are socially insured in Denmark. 
This results in a reduced paid parental benefit entitlement for families exercising free 
movement and places mobile EU citizens at a disadvantage, amounting to indirect 
discrimination contrary to Regulation (EC) No 883/2004. 
The families affected are those in which one parent is self‑employed and insured under 

another EU Member State’s social‑security system, while the other employed parent 
is insured in Denmark. 
 

The obstacle is further aggravated by the conditional nature of compensatory 

mechanisms, which depend on the absence of foreign benefit receipt and thereby 

introduce additional disadvantages specific to cross-border situations. 

3. A roadmap toward possible short, medium, and long-term 
solutions 
To address the identified obstacles and ensure full compliance with EU law—
particularly the principles established in Regulation 883/2004 and the Dakneviciute 
judgment—a combination of legal, administrative, and legislative measures should be 
considered. 
 
Potential solutions can be structured as follows: 
 

3.1 Short-term solutions (administrative and interpretative adjustments) 
 

3.1.1. EU-conform administrative interpretation  

Based on its EU-law duty to interpret national law in conformity with EU requirements, 
Udbetaling Danmark should consider an EU-conforming interpretation within the limits 
of the existing statutory framework, allowing transfer of the additional non-earmarked 
weeks for self-employed parents even where the other parent is insured in another EU 
Member State. This would eliminate indirect discrimination by aligning practice with EU 
law.  
 

3.2 Medium-term solutions (targeted legislative amendments) 
 
These require changes to Danish law but are technically simple and politically feasible. 
 



12 
 

3.2.1 Creating a specific “cross-border self-employed” rule 

Creating a specific “cross-border self-employed” rule would mirror the intention behind 
the existing Danish provisions allowing self-employed parents to transfer additional 
non-earmarked weeks to secure business continuity. By extending this flexibility to 
situations where the self-employed parent is insured in another EU Member State, the 
system would preserve the underlying policy objective regardless of cross-border 
activity. Such a rule would prevent the current loss of entitlement experienced by 
families with a mobile self-employed parent and ensure equal treatment with Danish-
based self-employed. This approach would also bring Danish law into closer alignment 
with EU free-movement principles by removing an unjustified disadvantage linked 
solely to the parent’s insurance affiliation. 
 
The implementation of such a solution would primarily fall within the competence of the 
Danish legislature, which would need to amend the relevant provisions of the Danish 
Consolidation Act on Entitlement to Leave and Benefits in the Event of Childbirth, in 
particular section 21. At the administrative level, Udbetaling Danmark, as the authority 
responsible for administering and paying parental benefits, would be tasked with 
applying the revised transfer rules in individual cases. In addition, the Danish National 
Social Appeals Board, would play a role in ensuring consistent interpretation through 
its decisions. No changes would be required at EU level, as the suggested solution 
would operate within the existing framework of Regulation (EC) No 883/2004. 
 

3.2.2 Harmonizing rules for non-cohabiting and sole-custody cases 

Another medium-term solution would be to ensure that parents with sole custody or 
non-cohabiting parents are not disadvantaged when the other parent is insured 
abroad, by guaranteeing full access to the 9 additional non-earmarked weeks. Current 
rules disproportionately affect children in cross-border families, contrary to the 
objective of parental benefit schemes. 
 
The implementation of this solution would require action at national legislative level, as 
it would necessitate amendments to the Consolidation Act on Entitlement to Leave and 
Benefits in the Event of Childbirth, in particular to the provisions governing transfer and 
allocation of non-earmarked weeks in non-cohabiting and sole-custody situations. 
At the administrative level, Udbetaling Danmark, as the authority responsible for 
administering and paying parental benefits, would be responsible for applying the 
revised rules in practice. In addition, the Danish National Social Appeals Board, would 
play a role in ensuring consistent interpretation through its decisions in appeal cases. 
As with the previous proposal, no changes would be required at EU level, as the 
solution would operate within the existing framework of Regulation (EC) No 883/2004. 
 
 

3.3 Long-term solutions (systemic and structural adjustments) 
 
The long-term solution aims to modernize the national legal framework to better 
reflect cross-border family and employment patterns. 
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3.3.1 Reform of the Danish parental benefit system to remove dependency on the other 

parent's insurance status altogether 

 
A reformed Danish parental benefit system should be based on individualized social 
security rights, ensuring that each parent’s entitlement derives solely from their own 
insurance status. The current model ties one parent’s rights to the other parent’s 
insurance affiliation, which leads to reduced benefits for families where one parent is 
insured in another EU Member State and thereby creates indirect discrimination 
against mobile workers. An individualized model would eliminate this structural 
dependency, ensure mobility-neutral access to benefits, and align Danish practice with 
EU law’s requirements of equal treatment.12 Such a system would also simplify 
administration, strengthen gender equality, and better accommodate diverse family 
forms by guaranteeing that parental rights are not diminished due to the co-parent’s 
cross-border employment. 
 
An individualized allocation of parental benefit rights would not be without prejudice to 
aggregation mechanisms designed for the benefit of the child, nor would it exclude the 
continued possibility of transferring weeks between parents. Such a system would thus 
need to include coordination mechanisms to prevent overlapping benefits in 
accordance with Regulation (EC) No 883/2004. 
 
Individualization concerns the source of entitlement, ensuring that each parent’s right 
derives solely from their own insurance status, rather than from the insurance affiliation 
of the co‑parent. 
Under such a model, mechanisms allowing the transfer of non‑earmarked weeks 
between parents would remain possible, including in cases of non‑cohabitation or 
divorce, provided that both parents hold an entitlement under the applicable legislation. 
The key distinction is that transfer would operate on top of independently acquired 
rights, rather than functioning as a prerequisite for accessing the full scope of parental 
benefits. 
This approach would therefore preserve the possibility of aggregating leave for the 
benefit of the child, while avoiding the current situation in which one parent’s 
cross‑border insurance status leads to a loss of weeks for the family as a whole. At the 

same time, it would improve legal clarity in sole‑custody and separated‑parent cases, 
where transfer arrangements are already administratively complex, by ensuring that 
each parent’s entitlement remains intact irrespective of the other parent’s employment 
location. 
 
While the recent reform of the Danish parental leave system13 aims to individualize 
entitlements by allocating a larger share of non-transferable weeks to each parent, it 
does not fully eliminate the structural dependency between parents’ rights.  
 
In particular, the Danish system continues to condition the effective use and transfer 
of parental leave on the co-parent’s insurance status and exercise of rights. As a result, 
cross-border situations remain disadvantaged. 
 

 
12 F. Pennings, M. Otto & S. Peters, ‘Fundamental Social Rights in European Union Law’, in European Labour 

Law, 2nd ed., Intersentia, 2024, pp. 105–162. 
13 See Act No. 343 of 22 March 2022 amending the Danish Parental Leave Act (Barselsloven), implementing 

Directive (EU) 2019/1158 on work-life balance. 
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The proposed model goes a step further by individualizing not only the distribution of 
leave, but the very source of entitlement, thereby removing the dependency on the co-
parent’s social-security affiliation and ensuring mobility-neutral access to benefits. 
 
 

4. An indication of the entities to be involved in the possible 
solution(s) 
 

The implementation and interpretation of the proposed solutions involve a limited 
number of clearly identifiable actors at national level, each with a distinct role. 
 
First, the Danish legislature (the Folketing) bears responsibility for adopting any 
amendments to the Consolidation Act on Entitlement to Leave and Benefits in the 
Event of Childbirth required to eliminate the identified obstacle. This includes revising 
section 21 to ensure that the transferability of non‑earmarked weeks does not depend 
on whether the self‑employed parent is insured in Denmark or in another EU Member 
State. 
 
Second, Udbetaling Danmark, as the competent administrative authority responsible 
for administering and paying parental benefits, would be responsible for applying the 
amended rules in individual cases. This includes determining entitlement, calculating 
benefit weeks, and ensuring that parental benefits are paid in accordance with both 
national law and the applicable EU coordination rules. 
 
Third, the Danish National Social Appeals Board plays a central role in ensuring the 
interpretation of Danish law in conformity with EU law. Through its adjudication of 
appeals and the adoption of principle decisions, the Danish National Social Appeals 
Board provides authoritative guidance to administrative bodies, including Udbetaling 
Danmark, on the correct application of parental benefit rules in cross‑border situations.  
The Danish National Social Appeals Board therefore serves as the key mechanism for 
aligning national administrative practice with the requirements of EU free‑movement 
and social‑security coordination law. 
 
Finally, Danish courts retain ultimate responsibility for ensuring compliance with EU 
law, including the possibility of disapplying national provisions that are incompatible 
with directly applicable EU rules or, where appropriate, referring questions of 
interpretation to the Court of Justice of the European Union under Article 267 TFEU. 
 
Together, these actors provide a complete institutional framework for implementing the 
proposed solutions at national level, without requiring any amendment to Regulation 
(EC) No 883/2004. 
 

5. A full list of all laws and executive acts relevant to the case indicating 
the place and date of publication of the legal texts with the correct 
citation both in original language and in English 
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I. EU law 
 
Regulation (EC) No 883/2004 of the European Parliament and of the Council of 
29 April 2004 on the coordination of social security systems (Text with relevance for 
the EEA and for Switzerland), 
OJ L 166, 30.4.2004, pp. 1–123. 
 
(Danish original: Europa‑Parlamentets og Rådets forordning (EU) nr. 883/2004 af 
29. april 2004 om koordinering af de sociale sikringsordninger.) 
 
Directive (EU) 2019/1158 of the European Parliament and of the Council of 
20 June 2019 on work-life balance for parents and carers and repealing Council 
Directive 2010/18/EU (Text with EEA relevance), 
OJ L 188, 12.7.2019, pp. 79–93. 
 
(Danish original: Europa‑Parlamentets og Rådets direktiv (EU) 2019/1158 af 
20. juni 2019 om balance mellem arbejdsliv og privatliv for forældre og 
omsorgspersoner og om ophævelse af Rådets direktiv 2010/18/EU.) 
 
II. National law 
 
Consolidation Act No 206 of 22 January 2026 on Entitlement to Leave and Parental 
Benefits in the Event of Childbirth and Adoption (Denmark) 
 
(Danish original: LBK nr. 206 af 22/01/2026, Bekendtgørelse af lov om ret til orlov og 
dagpenge ved barsel (barselsloven).) 
 
 
German law 
 
Federal Parental Benefit and Parental Leave Act (Bundeselterngeld‑ und 
Elternzeitgesetz – BEEG), 
Federal Law Gazette (Bundesgesetzblatt, BGBl.) I, p. 2748, 5 December 2006, as 
consolidated on 27 January 2015 (BGBl. I, p. 33), as most recently amended by 
Article 43 of the Act of 2 December 2024 (BGBl. 2024 I No. 387). 
 
(German original: Bundeselterngeld‑ und Elternzeitgesetz (BEEG), BGBl. I S. 2748 
vom 5. Dezember 2006, in der Neufassung vom 27. Januar 2015 (BGBl. I S. 33), 
zuletzt geändert durch Artikel 43 des Gesetzes vom 2. Dezember 2024 (BGBl. 2024 I 
Nr. 387).) 
 
 
 
 

6. Other relevant aspects to this case if relevant 
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Annex 1: 
 

Correspondence with Udbetaling Danmark in Danish. Red writing is Udbetaling 

Danmark.  

Fra: X 
 
Hej Y 
 
Jeg har svaret dig på nedenstående 
 
Sig endelig til, hvis jeg kan gøre yderligere for dig 
 
Venlig hilsen 
X 

 

Udbetaling Danmark  ·  Holstebro 

Kunderådgiver  ·  Barsel HO 

 

ATP  ·  Kongens Vænge 8 · 3400 Hillerød 

Telefon 70 11 12 13  · www.borger.dk  · www.virk.dk  ·  CVR-nr. 43405810 

Følg ATP koncernen på Facebook · LinkedIn 

 
For information om, hvordan ATP Koncernen behandler dine personoplysninger, se atp.dk/behandling-af-personoplysninger  
 
Oplysningerne i denne e-mail kan være fortrolige og er udelukkende beregnet til brug for de oven for angivne personer eller virksomheder. Vi gør 
opmærksom på, at udbredelse, omdeling eller kopiering af oplysningerne efter omstændighederne er forbudt. Hvis du har modtaget denne e-mail 
ved en fejltagelse, bedes du meddele det til afsenderen og derefter slette den. På forhånd tak.  
 
Pas altid på links i mails. Tast hjemmesidens adresse i adressefeltet på browseren eller brug bogmærker. Husk, at hverken banker eller offentlige 
myndigheder vil sende en mail med et link direkte til en log ind-side, hvor du logger ind med MitID.  

 

Fra: Y  
 

Kære X 
Tak for mailen. Vi har en udfordring med at forstår reglerne for selvstændige og beskrevet 
vores opfattelse i følgende tekst. Kan du bekræfte vores opfattelse eller give besked, hvor vi 
tager fejl? 
 
I henhold til de danske regler for barselsorlov med barselsdagpenge, kan selvstændige 
overdrage mere til den anden forælder, end lønmodtagere, da selvstændige ikke er omfattet 
af reglerne om øremærkning af de 9 uger efter fødslen, som gælder for lønmodtagere. Herved 
kan en selvstændig i Danmark der er underlagt dansk social sikring og dermed har ret til dansk 
barselsorlov og barselsdagpenge overdrage op til 22 uger efter fødslen. Ja  
 
De 9 uger, som ikke er øremærket ved selvstændige, kan overdrages til anden forælder, når 
forældrene bor sammen ved fødslen og begge forældre, er socialt sikret i Danmark.  
Når borger får et barn og vi modtager en ansøgning på borger om afholdelse af orlov og borger 
er selvstændig, så tildeles borger 22 ugers orlov (når borger er selvstændig, er der ikke tale 
om øremærket uger – de øremærket uger bruges kun når der er tale om lønmodtager) 
 

http://www.borger.dk/
http://www.virk.dk/
https://www.facebook.com/atpkoncernen
https://www.linkedin.com/company/atp
https://www.atp.dk/behandling-af-personoplysninger
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De 9 uger, som ikke er øremærket ved selvstændige, kan dog ikke overdrages til anden 
forælder, når den forælder, der er selvstændig, ikke er social sikret i Danmark.  
Hvis borger ikke er omfattet af dansk social sikring, kan borger slet ikke overdrage noget orlov 
til anden forælder. 
Den anden forælder hvis denne er social sikret i Danmark, kan søge om op til 13 ugers ekstra 
orlov, hvis følgende betingelser er opfyldt: 
For børn født den 1. maj 2024 eller senere 
* Forældrene boede sammen ved fødslen  
* Den anden forælder i perioden fra 11. til 46. uge efter fødslen ikke udbetalt en offentlige 
forsørgerydelse (fx barselsdagpenge) fra et andet land i mere end 9 uger  
 
For børn født før den 1. maj 2024 
* Forældrene boede sammen ved fødslen 
* Ikke har haft fravær med offentlige forsørgerydelse (fx barselsdagpenge) under orloven efter 
det andets land lovgivning 
* Ikke har tænkt sig at holde fravær med offentlige forsørgerydelse efter det andets lands 
lovgivning. 
 
Er moderen f.eks. lønmodtager i Danmark og faderen selvstændig i Danmark, og dermed 
underlagt dansk social sikring, vil faderen som selvstændig kunne overdrage op til 22 uger til 
moderen, hvormed moderen vil kunne komme op på 46 uger barselsorlov med 
barselsdagpenge. Med de to uger, som også ved selvstændige er øremærket til faderen, vil 
forældrene dermed sammen opnå de maksimale 48 uger barselsorlov med barselsdagpenge i 
Danmark.  
Når barnet fødes vil mor og far hver få tildelt 24 ugers orlov – far som er selvstændig, har 2 
ugers orlov som skal afholdes senest 10 uger efter fødslen og de uger kan han ikke overdrage 
til mor (vi kalder dem ikke øremærket orlov) 
Far som er selvstændig, kan så overdrage de 22 uger til mor og hun vil så have hendes egne 
24 uger + 22 overdraget uger = 46 ugers orlov 
 

Er moderen lønmodtager i Danmark og dermed social sikret i Danmark og faderen selvstændig 
i Tyskland og dermed underlagt tysk social sikring, hvilket betyder, at faderen har krav på 
barselsorlov og barselsdagpenge efter tyske regler, kan faderen ikke overdrage de 22 ugers 
barselsorlov med barselsdagpenge, da han ikke er socialt sikret i Danmark. Korrekt 
 

Moderen kan dog få tildelt 13 ugers ekstra orlov, som kompensation for manglende 
overdragelsesmulighed, da den anden forælder ikke er socialt sikret i Danmark, hvis 
forældrene bor sammen på fødselstidspunktet. Dermed kan moderen komme op på 37 ugers 
barselsorlov med barselsdagpenge, der sættes sammen af hendes eget krav efter dansk lov 
på 24 uger efter fødslen og de 13 ugers ekstra orlov. korrekt 
 

Det kan betragtes som diskriminerende for den forælder, der er underlagt dansk social sikring, 
at denne på grund af det faktum, at den anden forælder ikke er underlagt dansk social sikring, 
kun kan få adgang til 37 uger i stedet for de 48 uger, som forældrene kan opnå, hvis begge 
forældre er underlagt dansk social sikring. Man har valgt at kompensere for de 13 uger, som 
alle kan overdrage efter dansk lov, men i den særlige situation, hvor der er tale om 
selvstændige, er denne kompensation ikke givet. 
I henhold til forordningen 492/2011, skal der sørges for ligebehandling af EU-arbejdstagere, 
der gør brug af deres frie bevægelighed. Derudover sikrer forordningen 883/2004 og 
tilhørende gennemførelsesforordningen 987/2009 indenfor de områder af den sociale sikring, 
der er koordineret i forordningerne, at ydelser af den sociale sikring skal være tilgængelige på 
samme måde, som for en borger der er boende og social sikret i den kompetente medlemsstat.  
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Den ovennævnte forskelsbehandling er en indirekte diskriminering, da den som udgangspunkt 
vil ramme flere EU-borgere med bopæl udenfor Danmark, der gør brug af retten til fri 
bevægelighed. Et klassisk eksempel vil være et par med bopæl i Tyskland hvoraf den ene er 
socialt sikret pga. arbejde i Danmark og den anden forælder er underlagt tysk social sikring 
pga. selvstændighed.  
Samtidig vil den også ramme borgere med bopæl i Danmark, der gør brug af deres ret til fri 
bevægelighed, som f.eks. forældre der bor i Danmark, hvor den ene er underlagt tysk social 
sikring pga. selvstændighed og den anden er underlagt dansk social sikring pga. 
arbejde/selvstændighed. 
Forskelsbehandlingen vil dermed altid ramme familier, hvor en af forældrene gør brug af den 
frie bevægelighed inden for EU.  
 

Lovgiveren i Danmark har aktivt valgt at give mulighed for mere overdragelse til selvstændige. 
Hermed sikres, at selvstændige kan opretholde driften af virksomheden og at familien af den 
selvstændige samlet set stadigvæk har mulighed for tilsvarende antal uger barselsorlov med 
barselsdagpenge, som ved lønmodtagere, nemlig op til 48 uger. 
Familier af selvstændige, der er selvstændige i EU-udlandet og dermed underlagt det andet 
lands social sikring, vil ikke have samme mulighed for at sikre driften af virksomheden og 
samtidig opnå op til 48 ugers barselsorlov med barselsdagpenge hhv. 46 uger til den forælder, 
der passer barnet efter fødslen.   
 

En tilsvarende diskriminering gør sig gældende i de tilfælde, hvor forældrene ikke bor sammen 
ved fødslen og én forælder har eneforældremyndighed. Her er der ligeledes tale om tilfælde, 
hvor en forælder er selvstændig i EU-udlandet og dermed social sikret i udlandet.  
Bor forældrene ikke sammen ved fødslen, kan reglerne om anden fordeling end ligedeling efter 
dansk lov være gældende. Herved kan den forælder, der bor sammen med barnet på 
fødselstidspunktet få tildelt 13 ugers ekstraorlov, selvom forældrene ikke boede sammen på 
fødselstidspunktet. Disse regler kan være gældende uanset om den anden forælder er social 
sikret i Danmark.  
Bor forældrene ikke sammen på fødselstidspunktet og har den forælder, der har barnet 
boende, samtidig eneforældremyndighed, kan denne forælder få tildelt yderligere 9 uger efter 
dansk lov, ved ansøgning. Tildelingen af de 13 og de 9 uger efter dansk lov gælder kun for 
den forælder, der er socialt sikret i Danmark.  
Hvis forældrene ikke bor sammen på fødseltidspunktet og den forælder der har barnet boende er social 
sikret i Danmark – vil denne borger få 13 ugers ekstra orlov i anden fordeling. 
Hvis denne forældre samtidig har eneforældremyndigheden, kan den forælder søge om 9 ugers ekstra 
orlov, hvis ALLE følgende regler er opfyldt: 

• Har barnet boende 

• Ikke bor sammen med den anden forælder på fødsels – eller modtagelsestidspunktet af barnet  

• Ikke bor sammen med den anden forælder på ansøgningstidspunktet for de 9 ekstra uger  

• Er tilkendt eneforældremyndighed inden 1 år efter barnets fødsel eller modtagelse. 
 
Så her vil borger med barn boende kunne få maks 46 ugers orlov 
 
 

Bor barnet hos den anden forælder, som ikke er socialt sikret i Danmark, vil der dermed ikke 
være krav på denne form for tildeling af ekstraorlov. korrekt 
I dette tilfælde, vil den forælder, der er underlagt dansk social sikring og som har 
eneforældremyndighed og har barnet boende, efter danske regler kunne opnå en samlet 
periode barselsorlov med barselsdagpenge på op til 46 uger, som sætter sig sammen af 24 
ugers eget krav og 13 uger pga. anden fordeling end ligedeling, samt 9 uger pga. 
eneforældremyndighed, hvis den anden forælder er underlagt udenlandsk social sikring, da 
der ikke er mulighed for overdragelse. Korrekt 
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Ville begge forældre derimod være socialt sikret i Danmark, ville den forælder, der har barnet 
boende og som har eneforældremyndighed kunne komme op på en maks. periode barselsorlov 
med barselsdagpenge på 55 uger, som sætter sig sammen af 24 ugers eget krav, 13 uger 
pga. anden fordeling end ligedeling, samt 9 uger pga. eneforældremyndighed, derudover vil 
den anden forælder (der er selvstændig) kunne overdrage yderligere 9 uger, hvormed de 55 
uger opnås. Den anden forælder, som ikke har barnet boende vil stadigvæk have krav på de 
2 uger, som også ved selvstændige er øremærket.   
Korrekt at den forælder der har barnet boende kan komme op på maks. 55 ugers orlov, MEN borger 
kan ikke holde mere end 52 ugers orlov, så de resterende 3 ugers orlov vil gå tabt for borger, hvis denne 
ikke overdrager dem tilbage til anden forælder. 
 

Ved denne konstellation vil der dermed også opstå et mindre krav efter danske regler for den 
forælder, der er underlagt dansk social sikring, når den anden forælder er socialt sikret i et 
andet EU-land.  
Udover dette vil der i henhold til de tyske regler kun være krav på ydelse, hvis barnet bor hos 
forælderen mindst 1/3 af tiden uagtet forældremyndighed. Dette kunne i givet fald modsige 
det danske krav ift. de 13 uger efter anden tildeling end ligedeling, da disse kun tildeles den 
forælder, der har barnet boende. Her henvises der til bopælsregistrering i folkeregistret ved 
bopæl i Danmark.  
Bor forældrene i Tyskland, vil der være mulighed for en bopælsregistrering hos begge 
forældre, som kan være nødvendig for at dokumentere, at barnet bor hos den anden forælder 
mindst 1/3 af tiden ift. kravet på tyske barselsdagpenge.  
Her kolliderer reglerne i Danmark og Tyskland, da kravet på barselsdagpenge i Danmark er 
betinget af forældremyndigheden og barnets bopæl, mens kravet i Tyskland er betinget af 
barnets bopæl, samvær mv. men ikke af forældremyndigheden. 
Når vi vurderer borgers rettighed til, hvor mange ugers orlov forældrene kan afholde afhænger af, hvor 
barnet boede på fødseltidspunktet, forældrenes sociale sikring og forældremyndigheden. 

 
 
Med venlig hilsen  

Y 

----- afslutning af e-mail korrespondance----- 
 

 

The advised entity (Region Sønderjylland-Schleswig, Regionskontor & Infocenter) has 
had an e-mail correspondence with Udbetaling Denmark (the Danish authority 
responsible for managing and disbursing various public benefits).  
 

  
Correspondence with Udbetaling Danmark. Red writing is Udbetaling Danmark.  

From: X 

 

Dear Y 

 

I have replied to you below. 
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Please let me know if there is anything else I can do for you. 

 

Kind regards 

X 

 

 

From: Y 

 

Dear X 

Thank you for your email. We are having difficulty understanding the rules for self-employed 

persons and have described our understanding in the following text. Can you confirm our 

understanding or let us know where we are mistaken? 

 

According to the Danish rules for maternity leave with maternity benefits, self-employed 

persons can transfer more to the other parent, unlike employees, as self-employed persons 

are not covered by the rules on earmarking the nine weeks after birth that apply to employees. 

This means that a self-employed person in Denmark who is covered by Danish social security 

and is therefore entitled to Danish maternity leave and maternity benefits can transfer up to 

22 weeks after the birth. Yes  

The nine weeks that are not earmarked for self-employed persons can be transferred to the 

other parent when the parents live together at the time of birth and both parents are covered 

by social security in Denmark.  

When a citizen has a child and we receive an application from the citizen for leave and the 

citizen is self-employed, the citizen is granted 22 weeks of leave (when the citizen is self-

employed, the weeks are not earmarked – the earmarked weeks are only used in the case of 

employees). 

However, the nine weeks that are not earmarked for self-employed persons cannot be 

transferred to the other parent if the self-employed parent is not covered by social security in 

Denmark.  

If the citizen is not covered by Danish social security, they cannot transfer any leave to the 

other parent. 

The other parent, if covered by social security in Denmark, can apply for up to 13 weeks of 

additional leave if the following conditions are met: 

For children born on 1 May 2024 or later 

* The parents were living together at the time of birth 
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* The other parent did not receive public benefits (e.g. maternity allowance) from another 

country for more than 9 weeks during the period from the 11th to the 46th week after the 

birth 

For children born before 1 May 2024 

* The parents were living together at the time of birth 

* Have not been absent from work with public benefits (e.g. maternity allowance) during the 

leave period under the legislation of the other country 

* Do not intend to take leave with public benefits under the legislation of the other country. 

If, for example, the mother is an employee in Denmark and the father is self-employed in 

Denmark, and thus subject to Danish social security, the father, as a self-employed person, 

will be able to transfer up to 22 weeks to the mother, which will give the mother a total of 46 

weeks of maternity leave with maternity benefits. With the two weeks that are also earmarked 

for the father in the case of self-employed persons, the parents will thus together obtain the 

maximum 48 weeks of maternity leave with maternity benefits in Denmark.  

When the child is born, the mother and father will each be granted 24 weeks of leave – a 

father who is self-employed has 2 weeks of leave that must be taken no later than 10 weeks 

after the birth, and he cannot transfer these weeks to the mother (we do not call them 

earmarked leave). 

A self-employed father can then transfer the 22 weeks to the mother, and she will then have 

her own 24 weeks + 22 transferred weeks = 46 weeks of leave. 

If the mother is an employee in Denmark and thus covered by social security in Denmark, and 

the father is self-employed in Germany and thus subject to German social security, which 

means that the father is entitled to paternity leave and paternity benefits under German rules, 

the father cannot transfer the 22 weeks of paternity leave with paternity benefits, as he is not 

covered by social security in Denmark. Correct 

However, the mother may be granted 13 weeks of additional leave as compensation for the 

lack of transferability, as the other parent is not socially insured in Denmark if the parents are 

living together at the time of birth. This means that the mother can receive up to 37 weeks of 

maternity leave with maternity benefits, which are calculated based on her own entitlement 

under Danish law of 24 weeks after the birth and the 13 weeks of additional leave. Correct 

It may be considered discriminatory for the parent who is subject to Danish social security to 

only be entitled to 37 weeks instead of the 48 weeks that parents can obtain if both parents 

are subject to Danish social security, due to the fact that the other parent is not subject to 

Danish social security. It has been decided to compensate for the 13 weeks that everyone can 

transfer under Danish law, but in the special situation of self-employed persons, this 

compensation is not provided. 

According to Regulation 492/2011, equal treatment must be ensured for EU workers who 

exercise their right to free movement. In addition, Regulation 883/ 2004 and the associated 

implementing Regulation 987/2009 ensure that, within the areas of social security coordinated 
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by the regulations, social security benefits must be available in the same way as for a citizen 

residing and covered by social security in the competent Member State.  

The above-mentioned difference in treatment is indirect discrimination, as it will, in principle, 

affect more EU citizens residing outside Denmark than EU citizens residing in Denmark. 

A classic example would be a couple residing in Germany, where one parent is covered by 

social security due to employment in Denmark and the other parent is covered by German 

social security due to self-employment.  

At the same time, it will also affect citizens residing in Denmark who exercise their right to 

free movement, such as parents living in Denmark, where one is subject to German social 

security due to self-employment and the other is subject to Danish social security due to 

employment/self-employment. 

The difference in treatment will thus always affect families where one of the parents exercises 

their right to free movement within the EU.  

The Danish legislature has actively chosen to allow for more transfers to self-employed 

persons. This ensures that self-employed persons can maintain the operation of their business 

and that the family of the self-employed person as a whole still has the opportunity to take 

the same number of weeks of maternity leave with maternity benefits as employees, namely 

up to 48 weeks. 

Families of self-employed persons who are self-employed in another EU country and are 

therefore subject to the social security system of that country will not have the same 

opportunity to ensure the operation of the business and at the same time obtain up to 48 

weeks of maternity leave with maternity benefits or 46 weeks for the parent who cares for the 

child after birth.   

Similar discrimination applies in cases where the parents do not live together at the time of 

birth and one parent has sole custody. This also applies in cases where one parent is self-

employed in another EU country and is therefore subject to the social security system of that 

country. 

If the parents are not living together at the time of birth, the rules on distribution other than 

equal distribution under Danish law may apply. This means that the parent who is living with 

the child at the time of birth may be granted 13 weeks of extra leave, even if the parents were 

not living together at the time of birth. These rules may apply regardless of whether the other 

parent is covered by social security in Denmark. 

If the parents do not live together at the time of birth and the parent with whom the child 

lives also has sole custody, this parent may be granted an additional 9 weeks under Danish 

law upon application. The granting of the 13 and 9 weeks under Danish law only applies to 

the parent who is covered by social security in Denmark.  

If the parents do not live together at the time of birth and the parent with whom the child 

lives is covered by social security in Denmark, this citizen will be granted 13 weeks of additional 

leave in the second distribution. 
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If this parent also has sole custody, they can apply for 9 weeks of additional leave if ALL of 

the following rules are met: 

•    The child lives with them 

•    They do not live with the other parent at the time of the child's birth or adoption  

•    They do not live with the other parent at the time of applying for the 9 extra weeks  

•    They have been granted sole custody within 1 year of the child's birth or adoption. 

In this case, citizens with children living with them can receive a maximum of 46 weeks of 

leave 

 

If the child lives with the other parent, who is not covered by social security in Denmark, there 

will be no entitlement to this type of leave. Correct 

In this case, the parent who is subject to Danish social security and who has sole custody and 

has the child living with them will, according to Danish rules, be able to obtain a total period 

of maternity leave with maternity benefits of up to 46 weeks, consisting of 24 weeks of their 

own entitlement and 13 weeks due to a distribution other than equal sharing, and 9 weeks 

due to sole custody, if the other parent is subject to foreign social security, as there is no 

possibility of transfer. Correct 

If, on the other hand, both parents were covered by social security in Denmark, the parent 

with whom the child lives and who has sole custody could receive a maximum period of 

maternity leave with maternity benefits of 55 weeks, consisting of 24 weeks of personal 

entitlement, 13 weeks due to a distribution other than equal sharing, and 9 weeks due to sole 

custody. In addition, the other parent (who is self-employed) could transfer a further 9 weeks, 

thereby achieving the 55 weeks. The other parent, who does not have the child living with 

them, will still be entitled to the 2 weeks that are also earmarked for self-employed persons.   

It is correct that the parent with whom the child lives can take up to 55 weeks of leave, BUT 

the citizen cannot take more than 52 weeks of leave, so the remaining 3 weeks of leave will 

be lost to the citizen if they do not transfer them back to the other parent. 

In this constellation, there will also be a smaller entitlement under Danish rules for the parent 

who is subject to Danish social security when the other parent is socially secured in another 

EU-memberstate. 

In addition, according to German rules, benefits will only be payable if the child lives with the 

parent for at least one third of the time, regardless of parental custody. This could contradict 

the Danish requirement regarding the 13 weeks after an award other than equal division, as 

these are only awarded to the parent with whom the child lives. Reference is made here to 

residence registration in the civil register for residence in Denmark.  

If the parents live in Germany, it will be possible to register the child's residence with both 

parents, which may be necessary to document that the child lives with the other parent at 

least 1/3 of the time in relation to the requirement for German maternity benefits.  
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This is where the rules in Denmark and Germany clash, as the requirement for maternity 

benefits in Denmark is conditional on parental custody and the child's residence, while the 

requirement in Germany is conditional on the child's residence, access, etc., but not on 

parental custody. 

When we assess a citizen's entitlement to how many weeks of leave the parents can take, it 

depends on where the child lived at the time of birth, the parents' social security and custody. 

 

Kind regards  

Y 

 

 ----- End of e-mail correspondance ----- 

 

 
 
 


